
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION 5 

77 WEST JACKSON BOULEVARD
CHICAGO, IL 60604-3590 

NOV 2 0 2013 

U.S. Anny Corps of Engineers, Louisville District 
ATTN: Mr. Sam Werner, CELRL-OP-FW 

P.O. Box489 
Newburgh, Indiana 47629 

Re: LRL-20 )3c423-sew, Peabody Midwest Mining, LLC/Somerville South Amendment 3 

Dear Mr. Werner: 

The U.S. Environmental Protection Agency has reviewed the subject public notice and the 

July 29,2013 Section 404 permit application, in which the applicant, Peabody Midwest Mining, 

LLC (Peabody), proposes to fill84,358linear feet of streams and 27.22 acres of wetlands for the 

purpose of conducting surface coal mining activities at the 1764.4-acre Somerville South 

Amendment 3 Mine in Gibson County, Indiana, approximately 2.7 miles northwest of the town 

of Lynnville.- The project is located in the headwaters of Smith Fork anct Big Creek. Smith Fork 

is a tributary to Pigeon Creek which flows into the Ohio River. 

Corps request to Peabody for additional information 

On September 17, 2013 the Corps of Engineers, Louisville District (Corps) sent Peabody an 

email requesting additional information and revisions to specific sections of the permit 

application for Somerville South Amendment 3. We share many of the concerns the Corps' 

articulated in their email correspondence. Peabody responded to the Corps' request on October 

4, 2013. Based on the response, EPA believes the following issues raised in the Corps' request 

require further discussion. 

• Peabody needs to provide more information about how the post-mining landscape will 

support the mitigation proposed, specifically with regard to hydrology. 

• Peabody needs to provide more information about how 13,82llinear feet of stream 

mitigation in the form of 'enhanced linear channels' will incorporate the concepts of 

natural chanoel design and make natural, stable transitions in to the 'natural chanoel 

stream mitigation' chanoels. These should not be stormwater conveyance chanoels. 

• Peabody needs to provide more information about how their proposed financial 

assurances will be sufficient to cover Section 404 mitigation if an assurance is not · 

providedspecificallyfor mitigation. They propose to hold back 15% of the Surface 

Mining Control and Reclamation (SMCRA) bond rate per acre untii,Section 404 

mitigation is released from monitoring; however, that bond is held by Indiana 
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Department of Natural Resources. Peabody needs to provide information on: 1.) how 

those funds can be accessed, if necessary, and 2.) whether the funds are sufficient to 

cover any potential adaptive management or remedial action measures at the mitigation 

sites. 

EPA offers additional comments based on our review of the public notice and pennit application. 

Avoidance and Minimization 

The 404 (b )(1) Guidelines (Guidelines) require the applicant to demonstrate there are no· 

practicable alternatives available .that would have a less adverse impact on the aquatic 

environment for non-water dependant activities. For special aquatic sites, the Guidelines 

presume that less damaging upland alternatives are available for these activities uruess 

demonstrated otherwise by the applicant.' An alternative is practicable if it is capable ofbeing 

done considering cost, logistics and available teclmology in light of overall project purpose? 

After reviewing the information available, EPA believes the applicant has failed- to demonstrate 

that impacts have been avoided and minimized to the maximum extent practitable, and has not 

clearly demonstrated that its preferred alternative is the least environmentally damaging 

practicable alternative (LEDPA). 

According to the Guidelines, the applicant should present a reasonable range of alternatives that 

avoid and minimize the impacts to streams and wetlands to the extent practicable. The amonnt 

of effort and detail in the analysis should be commensurate with the level of aquatic resource 

impacted. The .alternatives analysis should contain a full range of alternatives including, but not 

limited to, alternative mine designs and mining methods, as well as a.thorough discussion of the 

practicability of each. The applicant must demonstrate that the following sequence of steps has 

been taken: 1.) avoidance of aquatic resources and hydrology sources, 2.) minimization of 

impacts to aquatic resources (documentation of minimization efforts should include the 

utilization.of operational, geochemical, hydrological and sediment control Best Management 

Practices), and3.) compensation for any unavoidable losses. These steps have notbeen clearly 

docnn1ented in the public notice or in the penni! application. 

Cumulative Impacts Analysis (CIA) 

In order to fully analyze the-past, present, and reasonable foreseeable impacts as required nnder 

the National Environmental Policy Act (NEPA) and the Guidelioes, Peabody should enhance the 

CIA to include detailed changes in hydrology, drainage patterns, and channel composition in. the 

impacted watersheds. Impact assessments for wetlands and streams should include direct and 

indirect impacts from previous and current actions as well as impacts from future actions as a 

result of changes in surface and groundwater hydrology. · 

On page 49 of the pennit application, Peabody states that "because Somerville South Mine 

Anlendinent 3 project comprises a small portion of the Headwaters Smith Fork and Big Creek 

12-digit HUC watersheds, potential quantity impacts resulting from the proposed operation 

1 40 C.F.R. § 230.10(a)(3) 
2 40 C.P.R.§ 230.!0(a)(2) 
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would be minimal" Tbree Section 404 ·permits have been issued for the Somerville Mine 

complex sin~e 2008_. A total of200,338linear feet of stream impacts and 53.90 acres of wetland 

impacts have been authorized on the 7214.9-acre Somer;;illeMine complex. An additional 

84,3581inear feet of streani·impacts and 27.22 acres of wetland impacts are proposed in-the 

17 64.4-acre Somerville South Amendment 3 area._ The proposed and permitted imp"'cts at the .• 

Somerville Mine eoinpl<;x is 284,696linear feet of streams and 81.12 acres ofwetlands over 

8979.3 acres. 

EPA recommends that Peabody provide information regarding the statos of reClamation and one 

site mitigationoverthe entire Somerville Mine complex. This will define the extent of the 

aquatic resources actively being impacted and the statos of the reclamation and reestablishment 

of watershed connectivity, especially for' the Sinith Fork watershed. Impacts to the Sinith Fork 

-watershed. were frrst permitted for the Somerville Mine complex in 2008 and then in 2012, 

Aquatic resources may still be severed from downstream waters dueto,activeinining lit the 

Somerville Mine corhplex. The Somerville South Mine Amendinent 3 'project would continue to 

impact the Sinith Fork watershed Jor several more years. Extensive temporal loss of aquatic 

functions hasoccurred a:nd will continue to occur .if this inine is permitted as proposed. 

Additional informaponon the statos of reclamation and on-site initigation will help identify the 

full exteritoftemporal'loss anq cumulative impacts to the affected watersheds. 

Water Quility 

Peabody makes a broad claim that "any effects of the Somerville South (AmendinentJ) pJioject 

on smface ,yater quality should be minimal" (page 46 of the permit narrative); however they fail 

to substantiate that claim. The Guidelines state that "no discharge .. of diedgedor fill material 

may be permitted if it causes or contributes, after consideration of disposal site dilution and 

dispersion, to violations-of any applicable State water quality standard. "3 ~eabody must 

demonstrate that the0 peraticin will not cause or contribute to violations of State Water Quality 

St_andardS. · Peabody should consider providing water quality monitoring data .for the Somerville 

Mine complex to show the existing water quality associated with inine discharges; 

Mitigation 

. As mentioned'al:iove,.compensatory mitigation is the last step iri the sequence of a Clean Water 

Act Section 404 pernritreview4 An 'in-depth discussion regarding mitigation is premature given 

· that Peabody frrst needs to adequately address avoidance and minimization to determine the 

LEDPA. However,\the following infonnation is critical to evaluate whether the proposed 

initigation has the potential to be· successful. 

· Peabody proposesto establish 7L21 acres afforested wetland on-site after inining is completed 

to compensate for irnpactsto jurisdictional wetlands. Peabody also proposes to reconstruct 

69,234 linear feet of streams on-site after mining is completed to compensate for impacts to 

jurisdictional streams. EPA has concerns about whether establishing 71.21 acres of wetland on

site post Ilrining.is achievable. Peabody needs to provide substantial evidence demonstrating the 

3 40 C:F.R. § 230.10(b)(l) 
4 40 C.F.R § 230o9l(c) 
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··site cans"'pp\'f:t 26 itime~ the e"tistilig acreage of jurisdictional V{etlands ir! th~ .post .tniplng 

1aridsdipe.: Similar eJ<.amples of successful attempts at wetland replacement at high~r ratios thari 

currently exist on-sit" §hould be provided tosupport the proposed mitigation; Lack of ' 

·. suppo~ e;vidertce '\yillrequire Peabody to pursue off-site mitigation wi1;h.inthe irJlpacted 
watershe.ds. · 

1 
• · · , ' • -~ . 

The Hydrology p~J;tionof.t!leMitigdtionWqrlr/Jmplementati~n sectipnon pllge79 ofthepermit 

nariativemust be expanded, espe0iallysince insufficient hydrology has. beel1 i~enflfied by the 

Corps as proble~atic On reclaimed. areas of the Somerville Mine complex V{heie streams E~fe 
beingreCOl'\s~Cted as part ·Of illitigation' The expanded discuSsion sgoll!d• include. information 

on )\'hether therec911Stf4ctedstrean:{ channels will gave sUffic::ient hyd'rology to achieve the 

intended flow regimes,in the•pOst tninillg landscape.. · · · 

MJnitbring 
... . ) . . . 

. As a paitofthe ~ornt~ring prbgrafufor ~ected and reco]l~cted $tfeams; hiolog,icai 1 

rnm:Litoring should be required to ensure there is no degr,.dation to the a<juatic ~orri'muillties. · · 
)5iological porntorir!g, iJlcing with water chenListry and. physical assessments, s)lould occur prig~ 

'to 'the i.nitiation'ofmlning activities to estabiishbaseline concliti()!,s, d1l[ing t!J,e min.irig'l.ctivities 

. to assist it, d~terminil),g poJegtial impacts to aquatic habitatand waterqitali,tyaownstrearn of the 

iinpacts, and sho]lld c6ntinueatleaSt five-years after the qomp)etimi of Streai)i restoration and, 

sitE; reclamafio~ ,activities at the mine site, wpere appropJ;iate,to-deterrnine mitigation success. 

Beabody _has notproposed bi()}ogical morntorihg during ill.ining and sh()uldinclude it as part -of 

their monitoring program; · · 
! ' '- _.• ___ : ' - -' - - i 

Minimum S~ccess Cfiteriafor Streams 
-_- .. ·, - ' ·,. ,- -' -, -: :·, '; ---. : 

... Th¢ succ,ss criteAi forst,feams sholild inClude a requirement to meetthe proposed flow ~egime 
· ·for e~'ch recoiistructecLth~el) In addition, Peabody proposes tomorntorthe bi~l()gical > 

· cornrn\mity p()st milling, butdidnot iddicatewhat the results shOttldsho'N. ·EPA-recommends 

that the COliljl9Siti0n ofthel;Jiojogicalcommuillties in the reconstructed streahts besirilllar to or 

· more diverse ilianthose ,ffi theexisting streams. · · · · 
!' ·-·- - -- - ' - ' -' 

Financial Assurandes 

. - · __ .. _.-' .) . ""f (-- ' :--. : -- . . . - -.., "· . --, .. -r - . - .-; .: ·-. ·_: --

Fmalicial assurarioes must l:>e addre~sed in a Section 4'04 .context to whieve C\)mpliance with the 

. Guidelines. Accordin{tp SMCM rfgulations; bond release occurs fuphases. Th~ bond releitse 

·. is.not contjng~ntupon the streaht and wetland mitigatioh meeting perfofriliince britel:ia nuder . . 

· Section 404 oftheClban Water Act atany,ph<lSe• As mentioned above, Peab()dY needs toprovide 

more information about how the financial assmances they .p,opose will be sufficientto ·cover 

Section 404 mitigation. · ) 
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In conclusion, EPAobjectstothe project as proposed because it1does,notconiplyWifhthe 

. (Jpidelint;s. Thank you for the opp~rtunicy to provide conunerits oh this projept.. flease keep 

' EPA apprise~ of;~Y resp<)h~e to these cqmments. If you have anyqllestions;lor if1we can.be of 

further assi~tance, please contact Melissa Blankenship at 3)2,886-6&:33 or50J-326c5b20. 
. ' - - -,. 

'"f!)M~~ 
Peter Sw.,nson, Chlef 
WatersHeds and Wetlands Branch . 

cc: .bavid.Cart,I.DEM< . 
S~ction401WQCProgiam · 

100 Nor!ll Senate.:!\ venue . 
MC65:42 WQS IGCN.1255 
Indianapolis, rlldiana46204 

Scot:i Pruitt, Field SuperVisor 
USFWS-B!ooniingtonEcologic:al··services.Field.Office 

· 620 ·South Walk<;r'Street 
B!ciomington, Iridi~a4 7403 
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